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DISCUSSION: The immigrant visa petition was denied by the
Director, Vermont Service Center. The matter is now before the
Associate Commissioner for Examinations on appeal.  The appeal will
be dlsmlssed :

The petltloner seeks classification of the beneficiary as a special
immigrant religious worker pursuant to section 203(b) (4) of the
Immigration and Nationality Act (the Act), 8 U.S.C. 1153(b) (4), to
serve as an assoclate pastor. The director denied the petition
determining that the petitioner had failed to establish that it is
a qualifying, tax-exempt religious organization. The director also
found that the petltloner had failed to establish that the
prospective occupation is a rellglous occupation or that the
‘beneficiary had two years of continuous religious work experience.

‘Further, the director found that the petitioner had falled to
establish its ability to pay the proffered wage.

On appeal, dated August 12, 2000, the petitioner argued thét the

. beneficiary is eligible for the beneflt sought. The petitioner
indicated that additional information would be submitted within 30
days. As of this date, over three months later, no additional

evidence has been submitted by the petitioner.

Section 203 (b) (4) of the Act provides classification tec qualified
special immigrant religious workers as described  in section
101(a) (27) (C) of the Act, 8 U.S.C. 1101(a) (27) (C), which pertains
to an immigrant who: ‘

(1) for at least 2 years immediately preceding the time
of application for admission, has been a member of a
religious denomination having a bona fide nonprofit,
religious organization in the United States:

{ii) seeks to enter the United States--

(I} solely. for the purpose of carrying on the
vocation of a minister of that religious denomination,

(IT) before October 1, 2003, in order to work for
the organization at the request of the organization in a
professional capacity in a religious vocation or
occupation, or

(ITI) before Octcber 1, 2003, in order to work for
the organization (or for a bona fide organization which
is affiliated with the religious denomination and 1is
exempt from taxation as an organization described in
section 501(c) (3) of the Internal Code of 1986) at the
request of the organization in a religious vocation or
coccupation; and :
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(iii) has been carfying on such vocation, professional
work, or other work continuously for at least the 2-year
perlod described in clause (i). :

The beneficiary is a forty-six-year-old single female native and
citizen of Grenada. The petitioner indicated that the beneficiary
entered the United States in an undisclosed manner on October 2,

1990 and that her authorized period of adm1551on expired -on

April 1, 199%1.

The first issue to be examined is whether the petitioning
organization meets the requirements of 8 C.F.R. 204.5(m) (3), which
in pertinent part, states that each petition for a religious worker
must be accompanied by: :
(i) Evidence . that the organization qualifies as a
nonprofit organization in the form of either: :

(A) Documentation showing that it is exempt from taxation
in accordance with section 501(c) (3} of the Internal
Revenue Code of 1986 as it relates to religious
organizations (in appropriate cases, evidence of the
crganizations’s assets and methods of operation and the
organization’s papers of incorporation under applicable
state law may be requested); or :

(B) Such documentation as is required by the Internal
Revenue Service to establish eligibility for exemption
under section 501(c) (3) of the Internal Revenue Code of
1986 as it relates to religious organizations.

The petitioner submitted a letter dated January 20, 1999 from the
Internal Revenue Service ("IRS"). This letter indicated that the
Sound From Glory Tabernacle was a religious organization; however,
it was not addressed to the petitioner’s address. The letter did
provide an employer’s identification number. The petitioner also
submitted a photocopy of its articles of incorporation which list

the address typed on the January 20, 1999 IRS letter. Cn
February 17, 2000, the director requested that the petitioner
submit evidence of its tax-exempt status. In response, the

petitioner submitted a photocopy of the January 20, 1999 IRS
letter. On appeal, the petitioner submitted photocopies of 1997
and 1998 Forms W-2 issued by it. The employer’s identification
number is the same as the one on the January 20, 1999 IRS letter.
The evidence submitted in support of this petition does indicate
that the petitioner has been granted an exemption by the IRS. As
such, the petitioner has met the requirements at 8 C.F.R.
204.5{m) (3). ' '
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- The next issue to be examined is whether the prospective occupatlon
is a religious occupation.

8 C.F.R. 204.5(m) (2) states, in pertinent part, that:

Religious occupation means an activity which relates to
a traditional religious function. Examples of
“individuals in religious occupations include, but are not
limited to, liturgical workers, religious instructors,
religious counselors, cantors, catechists, workers in
religious hospitals or religious health care facilities,
missionaries, religious translators, or religious
broadcasters. This group does not include Jjanitors,
maintenance workers, clerks, fund raisers, or persons
solely involved in the solicitation of donations.

The regulation does not define the term "traditional religious
function" and instead provides only a brief list of examples. The
examples listed reflect that not all employees of a religious
organization are considered to be engaged in a religious
occupation. The regulation states that positions such as cantor,
missionary, or religious instructor are examples of qualifying
religiocus occupations. Persons in such positions must complete
prescribed courses of training established by the governing body of
the denomination and their services are directly related to the

creed of the denomination. The regulation reflects that
nonqualifying positions are those whose duties are primarily
administrative, humanitarian, or secular. Persons 1in such

positions must be qualified in their occupation, but they require
no specific religious training or theclogical education.

The Service therefore interprets the term "traditional religious
function" to require a demonstration that the duties of the
position are directly related to the religious creed of the
denomination, - that specific prescribed religious training or
theclogical education is required, that the position is defined and
recognized by the governing body of the denomination, and that the
position 1is traditionally a permanent, full-time, salaried
occupation within the denomination.

In a letter dated June 7, 1999, the petitioner stated thst the
beneficiary "would preach, teach, perform weddings, dedicate

~babies, visit the sick and perform funeral services." The

petitioner submitted a photocopy of its by-laws which 1nd1cate that
an assistant pastor: ,

will be supportive and loyal to the senior pastor or, if
unable to do so, will seek another place of service . .

will. be supportive and loyal to my fellow staff
ministers, never criticizing them or undermining their
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mlnlstry . . will recognize [her] role and
respon51b111ty on the church staff and will not feel
threatened or in competition with any other minister,
deacon or board member of the church . '. . will maintain
good relatlonshlps with other ministers of my spe01a1
area of ministry.

These by-laws did not provide any description of the dutles for an
"agssociate pastor." :

On February 17, 2000, the director requested that the petitiOner
submit additional information. 1In response, the petitioner listed
the beneficiary’s duties as follows:

1. To preach the Word of God to the congregation. |

2. To counsel and give spiritual guidance to all
the young people of the church.

3. To plan and preach at Evangelistic meetings

every Sunday night.

To lead in devotions every Sunday morning.
To teach Bible Study to the congregation.

.To perform ceremonies such as weddings,
dedication of babies and funeral services.

[N

The petitioner indicated that the beneficiary attended Bible
college from 1593 to 1996. The petitioner submitted a photocopy of
the beneficiary’s diploma from the Bible College of the Pentecostal
Association of North America awarded on June 19, 1996 and a
photocopy of the beneficiary’s certificate of ordination awarded on

March 13, 1996.

On appeal, the petiticner submitted a photocopy of the

. beneficlary’s transcript from the Bible college. The  evidence

submitted in support of this petition does not establish that the
prospective occupation is a religious occupation. While the by-
laws of the church indicate that an assistant pastor primarily
assists the ©pastor, these by-laws do not ©provide any
responsibilities of an "associate pastor." It, therefore, appears
that the prospective occupation is not traditionally a full-time,
salaried position within the denomination. Also, the petitioner
has not described what was required of the beneficiary prior to
receiving her certificate of ordination. As this certificate was
awarded prior to the beneficiary’s graduation from Bible college,
it does not appear that a theological education was a prerequisite.
The simple issuance of a document entitled ‘"certificate of
ordination, " which is not based on specific theclogical training or
education, does not prove that an alien is qualified to perform the
duties of a minister or pastor. See Matter of Rhee, 16 I&N Dec.
607, 610 (BIA 1978). As such, the petitioner has failed to
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establish that the prospective occupation. is a religious
occupation.

The next issue to be examined is whether the petitioner has
established that the beneficiary had two years of continuous work
experience in the proffered position.

8 C.F.R. 204.5{m) (1) states, in pertinent part, that:

All three types of religious workers must have been
performlng the vocation, profe581onal work, or other work
continuously (either abroad or in the Unlted States) for
at least the two year period 1mmed1ate1y preceding the
filing of the petition.

The petition was filed on July 14, 1999. Therefore, the petitioner
must establish that the beneficiary had been continuously working
in the prospective occupation for at least the two years from
July 14, 1997 to July 14, 1999.

In a letter dated June 7, 1999, the petitioner stated that "in
March 1996, I[the benef1c1ary] was ordained as a full time mlnlster
and since that tlme she has pastored in Sound From Glory

Tabernacle, Inc. On February 17, 2000, the director requested
that the petltloner submit ev1dence of the beneficiary’s work
experience during the two-year period prior to filing. In

response, the petitioner stated that the beneficiary’s "appointment
began on February 1, 1997 her office was Assistant Pastor. . After
this two-year perlod the board promoted her to the office of .
Associate Pastor . . . Her salary now 1is $400.00 weekly." The
petitioner indicated that it was "unable to find pay recelpts for
all two years. However, we have enclosed the pay receipts that
[the beneficiary] had in her possession." The petitioner submitted
sheets of paper that purport to show the beneficiary’s 'weekly
earnings. According to these earnlngs statements, the beneficiary
earned $350.00 each week, had $10.15 in federal income tax withheld
each week, had $21.70 in social security tax withheld each week,

and had $5 07 in medicare tax withheld each week.

'On appeal, the petitioner indicated that it "enclosed a copy of

[the beneficiary’s} W2 forms, which proves that she was paid from
1997 to the end of 19989. The petitioner submitted a photocopied
1997 Form W-2 issued by it to the beneficiary and a photocopied
1999 Form W-2c issued by it to the beneficiary. The petitioner
also submitted a photocopied 1998 Form W-2 issued by it to! Monlca
Brathwaite.

The evidence submitted in support of this petition does not
convincingly document the beneficiary’s two years of continuous
religious work experience. According to the 1997 Form W-2 and 1999
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Form W-2¢, the beneficiary did not have any federal income tax
withheld from her salary. This is in direct contradiction to the

previously-submitted earnings statements. Accoxrding to ' these
statements, the beneficiary had $527.80 withheld over the course of
a year. Also, the earnings statements indicate that the

beneficiary had $1,128.40 withheld in social security tax each
year; however, the Forms W-2 indicate that she had $2,256.80
withheld. Further, the earnings statements indicate that the
beneficiary had $263.64 withheld in medicare tax each ' year;
however, the Forms W-2 indicate that she had $527.80 withheld;
Moreover, the earnings statements and the petitioner indicated that
the beneficiary received $350.00 a week, or $18,200.00 a year. The
1997 :Form W-2 did indicate that the beneficiary received a salary
of $18,200.00 that year; however, the petitioner indicated that it
hired the beneficiary on February 1, 1997. Thus, it is not clear
how the beneficiary received a full year’s pay when she did not
begin her purported employment until one month into the year. It
is incumbent upon the petitioner to resoclve any inconsistencies in
the record by independent objective evidence. Matter of Ho, 19 I&N
Dec. 582 (BIA 1988). It must further be noted that these Forms W-2
could have been prepared at any time and there is no evidence that
they were ever submitted to the IRS or that the benef1c1ary ever
actually filed tax returns.

The petitioner has not established that the beneficiary was
continuocusly engaged in a religious occupation from July 14, 1997
to July 14, 1999, The objection of the director has not been
overcome on appeal. Accordingly, the petition may not be approved.

The next issue to be examlned is whether the petitioner has the
~ability to pay the proffered wage.

8 C.F.R. 204.5(g)(2) states, in pertinent part:

Ability of prospective employer to pay wage. Any
petition filed by or for an employment-based immigrant
which requires an offer of employment must be accompanied
by evidence that the prospective United States employer
has the ability to pay the proffered wage . . . Evidence
of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited flnanc1al-
statements.

The petitioner indicated that it will pay the beneficiary a weekly
salary of $5400.00 (approximately $20,800.00 annually). - On
February 17, 2000, the director requested that the petltloner
submit evidence of its ability to pay this salary. 1In response,

the petitioner submitted an audited financial statement for the
years ended December 31, 1598 and 1999. These statements indicated
that the petitioner had a cash balance of $241,409.37 at the end of
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1998 and a cash balance of $406,675.57 at the end of 1999. : Thus,
-the evidence submitted in support of this petition does appear to
. support the petitioner’s claim that it has the ability to pay the
‘beneficiary an annual salary of $20,800.00. .

~The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. ' ‘

ORDER: The appeal is dismissed.



